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that knowledge, acquired by the agent before the agency existed, 
has been in fact communicated to the principal; and the mere pre- 
sumption that such was the case is hardly sufficient to counter- 
balance the opportunity afforded the principal to escape the dis- 
advantages which may have arisen from contracts made by his 
agent, which turned out differently than was expected. No 
matter how certain it is that the agent knew of material facts 
while acting for his principal, the latter is not bound by such notice, 
if he can rebut the presumption against him; and, unless this is 
a strong presumption, it seems probable that it could be rather 
easily overthrown. On the other hand, from the nature of the 
case, any evidence to support the presumption is difficult to adduce 
in the majority of cases. Once it is established that the agent had 
the knowledge while he was acting for his principal, there seems 
to be no good reason for 'holding that because he acquired it before 
he became an agent, his principal is only presumptively bound by 
it, but that if he had acquired it during the agency, his principal 
would be absolutely bound. The fact that the notice was received 
by the agent at a different time should only be of weight in 
determining whether he had it in mind when acting for the prin- 
cipal; and, it is submitted, the court would have reached a sounder 
conclusion, had this view been adopted. L. C. A. 



Constitutional Law — Employer's Liability Act. — The 
Federal Employer's Liability Act of 1908 1 and the Amendment of 
April 5, 1910, 2 have been declared constitutional. 3 The act in brief 
(1) abolishes the fellow-servant doctrine and (2) restricts the de- 
fenses of contributory negligence and assumption of risk in cases 
where a common carrier is sued by an employee to recover for in- 
juries sustained while engaged in interstate commerce. It is prac- 
tically a re-draft of the Act of June 11, 1906, 4 which was con- 
demned because it assumed to regulate intrastate as well as inter- 
state commerce, the valid and invalid portions of the act being in- 
separable. 5 The present act avoided this pitfall by express words. 

In determining the constitutionality of this act the question 
before the court was obviously one of fact. The act, if valid, is 
an exercise by Congress of the power to "regulate commerce with 
foreign nations, and among the several states, and with the Indian 
tribes." * Does the abrogation of certain common-law defences in 

*3S Stat, at Large, 65, ch. 149. 

'36 Stat, at Large, 65 ch. 143. 

'Mondon v. N. Y., N. H. & H. R. R, 32 Sup. Ct. Rep. 169 (1911). 

*34 Stat. 232. 

"Employers' Liability Cases, 207 U. S. 463 (1907). 

* Constitution, Art. I, § 8. 
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the class of actions mentioned amount to a "regulation of com- 
merce?" 

Commerce has been defined as "commercial intercourse in all 
its branches." 7 To regulate means "to prescribe the rules by which 
such commerce is to be governed." 8 This power extends not only 
to the subjects and substance of foreign and interstate commerce, 
but also to the persons engaged in it and the instrumentalities by 
which it is carried on.* A railroad is such an instrumentality. 10 
But the end to be accomplished by the regulation must bear some 
real or substantial relation to interstate commerce and the means 
adopted must be calculated to further the end sought. The famous 
words of Chief Justice Marshall give the test to be applied: "Let 
the end be legitimate, let it be within the scope of the constitu- 
tion and all means which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but consist with the spirit and 
letter of the constitution, are constitutional." " 

Applying this test to the act in question it would seem that the 
end sought was the facilitation of transportation by promoting the 
safety of those engaged in it. That this is a "legitimate end" has 
been established in cases 12 upholding the Safety Appliance Act. 15 
But that Act bore directly on the problem of providing safe modes of 
conveyance ; the end was legitimate and the "means plainly adapted 
to that end." An act regulating the hours of labor for employees 
engaged in interstate commerce is also obviously within the range 
of federal power. 14 But do the privileges of the Employer's Lia- 
bility Act actually contribute to the convenience or safety of pas- 
sengers, of owners of freight, or of the employee? Is the means 
plainly adapted to the end ? 

It has been said several times that Congress may change the 
common law rules of liability between master and servant in respect 
to common carriers engaged in interstate commerce. 15 But the only 
substantial reason ever advanced to sustain the position is given 

'Gibbons v. Ogden, 9 Wheat. 1 (1824) ; Swift & Co. v. U. S., 196 U. S. 
325 (1904). 

8 Marshall, C. J., Gibbons v. Ogden, supra. 

'Sherlock v. Ailing, 93 U. S. 99 (1876); Gloucester Ferry Co. v. Pa., 
114 U. S. 196 (1884); Lottery Cases, 188 U. S. 321 (1902); Northern Se- 
curities Co. v. U. S., 193 U. S. 197 (1903). 

"Interstate Com. Com. v. G. H. & ML R. Co., 167 U. S. 633 (1896); 
111. Cent. v. 111., 163 U. S. 142 (1895) ; U. S. v. Geddes, 131 Fed. 452 (1904). 

" McCullough v. Md., 4 Wheat. 316, 421 (1819). 

" Johnson v. Southern Pac. Co., 196 U. S. 1 ( 1904) ; Schleumer v. Buf- 
falo, Rochester, etc., Ry., 205 U. S. I (1906). 

"27 Stat. 531, c. 196. 

"Balto. & Ohio R. R. v. Interstate Com. Com., 221 U. S. 612 (1910), 
upholding the Act of March 4, 1907, 34 Stat, at L. 1415, ch. 2939 ; U. S. Comp. 
Stat., Supp. 1909, p. 1170. 

"Johnson v. Southern Pac. Co., supra; Harlan, J., in Peirce v. Van 
Dusen, 47 U. S. App. 339 (1897). 
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by the court in the principal case. It is this: that the tendency of 
the changes prescribed is to impel carriers to take greater care, 
thus promoting the safety of the employees and advancing the com- 
merce in which they are engaged. But does not the carrier take 
every reasonable precaution to avoid any event tending to inter- 
rupt transportation? Every accident occurring in the business of 
transportation directly injures that business. The same thing can- 
not be said of accidents in the business of an employer not operating 
a railroad. Carriers prescribe rules and adopt devices calculated to 
protect the commerce in which they engage, and those engaged in it. 
In the typical case the master has taken every precaution. The 
fellow-servant has disobeyed orders or disregarded devices which the 
self-interest of the master prompted him to make. It is difficult 
to see how this added liability tends to increase the care taken by 
the employer. On the other hand in regarding its effect on the con- 
duct of the employee, can it be said that members of a class, influ- 
enced by the considerations of class sympathy, will be impelled to 
take greater care in their movements in a common occupation in its 
nature dangerous, in cases where the liability for injuries sustained 
by one member through the negligence of another, is borne by a 
second class, than where such liability is borne by the class injured, 
i. e., each individual member of it. The fellow servant rule as 
originally adopted proceeded on the theory that the servant has 
better opportunities than his master of watching and controlling 
the conduct of his fellow-servants, and that a contrary doctrine 
would encourage negligence. 16 The later view taken by Chief Justice 
Shaw was that the servant had assumed the risk of all dangers in- 
herent in the employment, among them that of negligence of a 
fellow-servant. 17 But both of these theories only justify the result 
growing out of the idea that a master "cannot be expected to take 
more care of the servant than he may reasonably be expected to do 
of himself." 18 That an Employer's Liability Act has the tendency 
to impel employees to use greater care toward each other in their 
common employments is a proposition not supported by human ex- 
perience. The arguments against the proposition that the abolition 
of the absolute defence of contributory negligence tends to increase 
the degree of care exercised by the employer are obvious. 

The court cited a decision under the Carmack Amendment 19 
to the Hepburn Act 20 as sustaining the proposition advanced. Under 
that amendment the initial carrier is made liable for goods lost in 
interstate commerce, though lost on connecting lines. 21 But this, 



"Priestly v. Fowler, 3 M. & W. I (1837). 

"Farwell v. Boston & Worcester R. R. Co.. 4 Mete. 40 (Mass. 1842). 

" Priestly v. Fowler, supra. 

'"June 29, 1906; 34 Stat, at L. 584, 595. 

20 January 4, 1887; 24 Stat, at L. 379. 

"Atlantic Coast Line R. R. Co. v. Riverside Mills, 219 U. S. 186 (1911). 
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under the methods in vogue among the carriers, as pointed out in 
that decision, was clearly a regulation to protect the shipper and 
secure unity of transportation with unity of responsibility. It is 
clearly not analogous to the case under discussion. The regulation 
bears a substantial relation to interstate commerce, but the case does 
not stand for the proposition that any absolute liability imposed on 
a common carrier for the negligence of its employees is necessarily 
so related. On the other hand it has been decided that a statute 
making it a crime for a common carrier engaged in interstate com- 
merce to discharge an employee because of his membership in a 
labor union is not a "regulation of commerce." 22 It would seem 
that "a provision of law which will prevent or tend to prevent the 
stoppage of every wheel in every car of an entire railroad system 
certainly has as direct an influence on interstate commerce as the 
way in which one car may be coupled to another or the rule of 
liability for personal injuries to an employee." 23 Perhaps there 
exist excellent economic reasons for condemning this latter act, 
and approving the Liability Act, but it is submitted that this ques- 
tion being one of policy is not for the court in passing on the ques- 
tion of the constitutionality of the act. 

It is not doubted that if Congress could impose the liability in 
question, it has the power to prohibit any contract in evasion of it, 
and the provision of the act declaring such contract void is not 
repugnant to the Fifth Amendment as an interference with the 
liberty of contract. 2 * E. H. B., Jr. 



Constitutional Law — 'Validity of a Statute Regulating 
the Assignment of Wages. — Moved by the dishonest and oppres- 
sive tactics of persons who made a business of lending money on 
the security of wages and salaries, the Massachusetts legislature 
passed an act, 1 which makes invalid as against the employer of the 
assignor, any assignment of, or order for, wages to be earned in the 
future, given to secure a loan of less than two hundred dollars, 
until the assignment or order be accepted in writing by the employer 
and filed, together with the acceptance, with the clerk of the city 
or town in the place of residence of the employee. If the person so 
assigning his wages is married, the written consent of his wife must 
be appended to the assignment. 

The state Supreme Court upheld the constitutionality of this 
statute. 2 The "loan sharks" whose occupation was thus taken away 

"Adair v. U. S., 208 U. S. 161 (1907). 

53 Adair v. U. S., supra, dissenting opinion, McKenna, J., p. 189. 

"Chicago, B. & Q. R. Co. v. McGuire, 219 U. S. 549 (1910) ; Eddystone 
Pipe & Steel Co. v. U. S., 175 U. S. 228 (1899) ; B. & O. R. Co. v. Inter- 
state Commerce Com., 221 U. S. 612 (1910). 

1 Mass. Laws, 1908, Chap. 605, sees. 7, 8. 

'Mutual Loan Co. v. Martell, 200 Mass. 482 (1909). 



